Putting the October 7 culprits

EGAL AFFAIRS

By SIEVEADLER

‘Ifynu are failing to plan,
you are planning to fail.”
(Henry Thoreau)

Like the special public trial
of Hitler accomplice Adolf
Fichmann in Jerusalem in
1961 and 1962, Israel is fac-
ing an unprecedented sce-
narlo for the perpetrators of
the October 7 massacre in the
South.

Recent media reports indi-
cate that the attorney-general
-and the Justice Ministry are
considering a law to estab-
lsh an ad hoc court to try
the Hamas prisoners who on
October 7 committed mon-
strous acts of sadistic murder,
torture, sexual violence, rape,
Kdnapping, and other hor-
rors that go beyond what we
‘typically associate with ter-
rorism or war crimes.

Since. the crimes were com-
‘mijtted within Israeli bound-
aries, Israel should prosecute
the perpetratots, but many
legal experts believe that the
existing legal frameworks for
court proceedings against
these criminals are unsuit-
able. Therefore, 1t s necessary
to establish a special court
that will emphasize the sever-

ity of the crimes and serve as-

an educational tool for both
Israelis and people around
the world.

Israel has existing laws to
try terrorists for crimes com-
mitted within its official
borders. and in Judea and
‘Samaria. Trials take place in
both the general court sys-
tem and military courts.
Terrorists can be prosecuted
under existing laws, such as
the Penal Law,; the Military
Justice: Law, the Counterter-
torism Law, and laws relat-
ing to arrests and imprison-
mert ‘of illegal combatants,
These: laws define terrorism,
set penalties, and establish a
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framework used today for tl-
als of terrorists.

Israel’s. criminal court sys-
tern and ‘military justice sys-
tem include all the necessary
institutions for prosecuting
prisoners of war. These courts
lave extensive experience,
professional judges, prosecu-
tors, defense attorneys, and
the required administrative
infrastructure.

However,  prosccuting
Hamas prisoners within the
general or military court sys-
tem appears to be unsuitable.
A unique crime demands a
speclal trial: to -ensure that
justice Is served and for edu-

cational purposes.
A spedal law and court
would underscore  the

uniqueness: of the crimes
committed on October 7.
This trial is not just a typl-
cal-murder case, Israeli courts
deal with many cases involv-
ing rape and sadistic murder:
This. trial involves unimag-
inable horrific actions,
including murdering groups
of bound: children, burning
babies in ovens, shooting ot
Kidnapping children who
watched their parents being
tortured and murdered, 1ape,
sadistic acts of murder, and
kidnapping. These actions
go beyond the scope of war
crimes and are a staln on
humanity.

In addition, the Hamas
prisoners are not soldlers ofa
reco army of country;
they are zealots whose
ultimate ‘goal is to destroy
Israel. The motivation
behind these acts is ‘not
purely criminal butdriven by
religious fanaticism. There is
adequate ¢vidence that the
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October 7 attack was part
of a plan involving lran;
Hezbollah and Hamas to
destroy Israel.

A special court hearing
would also provide survivors
of the massacre an opportu-
nityto appear and be heard in
public. We recall the opening
speech of chief prosecutor
Gideon Hausner at the Eich-
mann tral, held in 1961 and
1962: *Where I stand before
you, judges of Israel, to pros-
écute Adolf Eichmann, I do
not stand alone, With me, at
this hour; stand six million
prosecutors.”

Telford Taylot, who was the
prosecutor at. the Nazl doc-
tors trial, said in his opening
remarks on December 9, 1946:
*The defendants in this case
are charged with murders,
tortures,. and -other atrocities
committed: in ‘the name of
medical sclence.... To their
murderers, these wretched
people were not individuals
at all.... The victims of these
crimes are numbered among
the-anonymous millions who
met death at the hands of
the Nazis: and whose fate is
a hideous blot on the. page
of modern history. [Prosecu-
tion -of these defendants] is
owed... to thie victims and to

the parents and children, of

thevictims....”

There are. parallel historic
trials that addressed crimes
committed against the Jew-
ish people. In 1950 Israel
enacted the Nazl and Nazi
Collaborators (Punishment)
Law, which provided & l_egal
framework for prosecuting
crimes against Jews by Nazi
Germany. The planning paid
off, and Bichmann was tried
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ADOLF EICHMANN:during his trial In Jerusalem. (Reuters)

in 1960 according to this law.
(GGerman courts prosecut-
ed 22 Nazi war criminals ‘in
what 1s called the “Frank-
furt Auschwitz trials,” held
between December. 1963 and
August 1965. In this highly
publicized tral, most of the
Nazi war criminals, many of
whom held senior postwar
government and business
positions, were convicted of
war crlmes. This trlal exposed
the German public to the
bottors of the Holocaust.
world War Il ‘was the first
major conflict where victors
conducted trials and pun-
ished war criminals who
had committed borrific war
crimes which were ‘outside
the scope of regular warfare.
Thids the Nuremberg ttials of
Nazi war criiminals and the
Tokyo war crimes trial of Jap-
anese war criminals.
Another relevant trial,
although not concerning
the Jews or Israel, was the
2003-2006 trial of Saddam
Hussein, the deposed dic-
tator and. president of Iraq,
by the Iragi Interim ‘Gov-
ernment, for crimes against
fumanity while in office dat-
ing back to the 1980s. The

Iraqi provisional government
established The lragi Special
Tribunal, consisting of Iraqi
judges. Saddam and other
defendants were tried; he was
convicted and sentenced to
death, his appeal was denled,
and He was hanged Decembert
30, 2006. American White
House spokesman Tony Snow
expressed appraval of the pro-
cedure and praised the Iragl
people for replacing “the rule
of a tyrant with the rule of
law... today, the victims of
this regime have. received a
measure of the justice which
many thought would never
come.”

Another reason for a specif-
ic law-is that it could include
provisions for the death pen-
alty, even though it is not
allowed under éxisting Israeli
wmt,precedenm.ltmuldalqo
include provisions allowing
those injured by the Hamas
massacre and their survivors
to sue countries: sheltering
Hamas leaders and/or that
are patrons.and finandiers of
the Hamas terrorist organi-
zation.

We must, however, be aware
of the challenges assoclated
with establishing a special
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court to try the Hamas crim-
inals.

A special trial would require
the most talented and experi-
enced state attorneys to han-
dle the prosecution. The only
comparable instance was the
Pichmarnin trial, where the
prosecutors were among the
most talented Israeli jurists.

An additional difficulty
is who to try in the special
court, Past experlence indi-
cates it should be the Hamas
leaders and those terrorists
against whom there is clear
evidence that the specific
prisoner committed a partic-
ular heinous act. Some have
already confessed to mur-
dering Israelis, and there are
recorded ‘phone calls made
by specific terrorists bragging
about’ murdering or ‘raping
Israells. These are the terror-
ists who can clearly be tried
by a special coutt.

Another situation involves
Hamas terrorists who partici-
pated In the October 7 attack
and miassacre, but for whom
there is no. spedific evidence
of their actons, Is participa-
tion enough to warrant pros-
ecution under a special law?

There are also Hamas sol-
diers involved in combat
against Israel from October 8
onward, and who were cap-
tured. They are Hamas terror-
ists, fighting to destroy Israel,

A SCREEN CAPTURE from video released Jast month showing 2
Hamas terrorist who was captured on October 7. (0f)

and this could be considered
a war crime.

FINDING AN Israell defense
attorney willing to represent
the Hamas criminals may be
challenging. While pro-Pal-
estinlan NGOs: represent Ot
provide representation for
terrorists, they may be reluc-
tant to defend those ‘who
committed the October 7
heinous crimes. If an Israell
defense ‘attorney cannot be
found, perhaps an attorney
from abroad can be allowed
to appearin thespecial Israeli
court:

Some might argue that
establishirig a special .court
diminishes the uniqueness
of the Elchmann trial. No
trial can truly compare to the
Eichmann trial, which pre-
sented the Holocaust in full
detall and horror, capturing
the attentlon of the lsraeli
public and arousing inter-
national Interest. The Elch-
mann trial was educational,
highlighting the immensi-
ty of the Holocaust and. the
impostance of “never again.”
However, this does not: mean
that there cannot be other
unique events.of horrendous
crimes, on.a lesser scale, that
merit a special trial. Such a
trial of Hamas leaders and a
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few Hamas criminals may not carry the same welght
as the Bichmann trial, but it would serve as an edi-
cational tool, Informing. Israelis and people around
the world about Hamas terrorism and inhumanity, its
goals and its actions. : P

It would also take place when highly political initer-
national organizations :are calling for trials-against
Israel for conducting what we define as adefensive
‘war, while ignoring Hamas crimes.

Attorney Amos Hausner, the son of Gldeon Hausner,
and coauthor of the Hebrew book When. Eichnann
Knocked at our Door, told me that, in principle, he
favors a specific:law establishing a special court to
try Hamas criminals, Such a move should specify the
court’s jurisdiction, and its introductory explanation
should reference laws passed after Israell indepen-
dence, related to Nazi war crimes. In his opinion, such
a law would be upheld by the Supreme Court.

Another obstacle to a specific law and court is the
current political and legal climate. While: the attor-
ney-general s widely respected, her authority is to
recommend that the government approve enacting a
law to establish a special court. At the political level,
it would be. difficult to find a highly respected senlor
jurist in the current government to justify establish-
ing a spedial court and persuade world opinion of its
credibility. The justice minister and chairman of the
Knesset Constitution, Law, and Justice Committee
are still involved in damaging restructuring of the
prestigions Israeli court system. They do not have the
national or international status to. undertake excep-
tional ‘legal measures. It seems that a special court
would only be considered relizble if the judges were
appotnted by the president of the Supreme Court and
not by a politician. _ ’

Purthermore, a special law and court must be imple-
mented swiftly, and the Knesset Is not known for
acting quickly. However, during the war, some gov-
ernment ministries have acted promptly to address
challenges within their Jurisdiction, It Is possible that
the justice minister and chairman of the Knesset law
committee could redirect. their efforts from disman-
tling the independent court system and focus on laws
and regulations relating to the war effort, especially if
directed to do so by the prime minister. Preparation is
the key ta sucoess. If Israel plans for the future, it will
get there prepared and successful, .



